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Statement

of
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1. The jurisdiction depends upon diversity of citi-

zenship; the appellant being a citizen of the State of



Oregon. The defendants Hattie L. Mosher, Nielsine

Herlick, L. Skrehot, and John J. Hanlon, are citizens

and residents of the State of Arizona

;

That Katie F. Young is a non-resident of the State

of Arizona and is a non-resident of the State of Oregon,

but her exact residence and whereabouts, at the present

time, is unknown to this appellant.

The matter in controversy exceeds $3,000.00 and is

$25,000.00 exclusive of interest and costs.

The jurisdiction of the District Court is sustained

by Revised Code Annotated, Title 28, Section 41, Sub
Section (1) (b), page 888 of the United States Code,

Compact Edition.

The jurisdiction of the United States Circuit Court

of Appeals for the Ninth Circuit is sustained by Re-

vised Code Annotated, Title 28, Section 225, (a) (1),

page 917, United States Code, Compact Edition.

2. No treaty or Statute is involved.

3. The Complaint shows all jurisdictional matters

on page 4, of the Record, and the Bond on Appeal ap-

pearing on page 24 of the Record, show the invoking

of jurisdiction on appeal in accordance with the Rules

of Civil procedure.

C

The appellant, J. D. Collins, is the grantee, by deed

of all interests, both in law and in equity, of the

daughter of William B. Lount, deceased.

By the terms of the Will of Julia A. Lount the major

portion of her estate was left "IN TRUST" (capitals

being in the will) to William B. Lount and Hattie L.

Mosher, the only children of said Julia A. Lount, de-

ceased.



Briefly, the terms of the will vest the title in Wil-

liam B. Lomit and Hattie L. Mosher, ^'IN TRUST"
with full power of sale or disposition by said two
trustees, and a direction for a division of the rents,

issues and profits of said estate between the trustees

in certain proportions. There is, however, a provision

that in the event of the death of one of said trustees a

new trustee is to be appointed, satisfactory to the sur-

viving trustee and to the beneficiaries of the deceased

trustee.

No provision is made for the residue of the estate

upon the termination of the trust, and no provision

is made for the disposition of that portion of the rents,

issues and profits from the premises, which would have

belonged to said William B. Lount had he survived.

The appellant alleges upon information and belief

that the surviving trustee, Hattie L. Mosher, has exe-

cuted certain instruments to some of the appellees

herein, and the appellant believes that such instru-

ments will ripen into title by adverse possession against

said trustee, Hattie L. Mosher, and the appellant as

well.

Appellant therefore made demand upon said Hattie

L. Mosher to bring suit to set aside said deed, or con-

veyance, which said trustee refused to do, whereupon
this suit to quiet title was filed by the appellant by

virtue of the present powers and rights of said trustee

to quiet the title to the premises described.

The api)ellant's right to bring this suit in behalf of

the trustee is grounded upon the fact that the will of

Julia A. Lount upon its face in unambiguous terms

creates a valid Express Trust.

That it was obviously contemplated by Julia A.

Lount, deceased, that there would remain a res for



the trustees to administer until the death of the sur-

vivor. That the trust could not terminate until the

death of the last surviving trustee and that at this

time the appellant and other heir of William B. Lount,

deceased, would inherit by reversion, and as, resulting

cestuis que trustent, a one quarter interest each in

whatever remained of the estate.

This interest is contingent in its nature and would

be insufficient to support appellant 's action except for

two reasons, the fact that appellant's suit is in part

asking for affirmative relief resembling in its nature

a mandatory injunction requiring the appointment of

a second trustee, and second: that relief is asked for

and on behalf of the present right of the living trustee

to quiet the title to the premises.

Moreover it is the contention of the appellant that

William B. Lount, deceased, inherited only a life in-

terest in the rents, issues and profits of the trust estate,

and that ever since his death, which was in 1924, the

appellant has been entitled to one quarter of the rents,

issues and profits of the described premises, which

amount already exceeds Three Thousand Dollars

($3,000.00) exclusive of interest and costs, with un-

known future possibilities.

For the purpose of protecting his present and future

rights the appellant is asking to have the title quieted

in the two trustees.

Appellant is likewise asking for a declaration of

his rights as provided by Title 28, Section 400, and

for an accounting against the surviving trustee who
has received the rents, issues and profits.



D
ASSIGNMENT OF ERRORS

The court erred in ordering the dismissal of the

Complaint in the above entitled cause. This error is

based upon several grounds, to-wit:

1. The court erred in refusing to Quiet the Title to

the set forth premises in the Trustees of the Julia A.

Lount Estate.

2. In refusing to declare the title in fee to be in

the two trustees, IN TRUST, however, for plaintiff

and the heirs and grantees, or assignees of the heirs of

Julia A. Lount, deceased.

3. In refusing to bar the defendants, excepting

Hattie L. Mosher, as Trustee, and J. DOE, as Trustee,

from having or claiming interest in said premises.

4. In refusing to interpret the rights and title of

this appellant to the rents, issues and profits, and the

proceeds of any sale, or sales, since the death of Wil-

liam B. Lount.

5. The court erred in refusing said cause to come
on for trial.

E
ARGUMENT OF THE CASE

(Summary)

So far as this appeal is concerned the court may
consider two papers only, the Complaint, page 4 of

Record, and the motions to dismiss, pages 14-16 and 18

of Record. These pleadings raise several rather un-

usual points of law.

The first point to be considered relates to juris-

diction.



The second concerns the right of appellant to main-

tain this action.

The third concerns the construction of the will.

The fourth relates to appellant's right to an account-

ing, and to the rents, issues and profits, as resulting

cestui.

The fifth relates to appellant's right to a Declara-

tory Judgment.

These points will cover appellant's right to have

the title quieted in the trustee, or trustees, against the

other appellees, and to have another trustee appointed.

ARGUMENT
Appellant will consider the foregoing points in their

numerical order as set forth in the foregoing summary.

First Point
(Jurisdiction)

There is a diversity of citizenship (see Complaint)

paragraph I thereof at page 4 of the Record.

The appellant is a resident of Oregon and the trus-

tee, Mosher, as well as John Doe, Trustee, and the

other defendants, are all residents of the State of

Arizona, excepting Katie F. Young.

When suit is brought by the cestui que trust after

refusal of the trustee to act, the citizenship of the cestui

que trust governs on the question of Federal Juris-

diction.

Needham vs. Wilson
47 Fed. 556,

131 C. C. A. 102.

The property is alleged to be of the value of

$25,000.00 (Complaint) paragraph II, of Complaint.



In a suit to quiet title where the property will be

lost unless such title is quieted the amount in contro-

versy is the value of the property.

Green vs. Fisk, 154 U. S. 668, 14 Set 1193.

Jones vs. Fritschle, 154 U. S. 590.

The Sydney, 139 U. S. 331, 11 Set. 620.

The amount involved is the value of the property

and rights which will be affected, if the relief prayed

for is granted, rather than the value of the complain-

ant's interest.

Hood vs. Tangipahoa Parish School
Directors, 210 Fed. 384.

Larabee vs. Dolley, 175 Fed. 365.

In the instant case even the value of complainant ^s

one quarter personal interest as contingent reversioner

is more than $3,000.00 exclusive of interest and costs,

as is also his present interest in the rents, issues and
profits and in an accounting.

The amount must be ascertained by viewing the

complaint in the most favorable light possible for the

complainant, the amount claimed being accepted if not

unreasonable.

U. S. Bitterman vs. Louisville R. Co.,

207 U. S. 205, 28 Set. 91.

McNeil vs. Southern R. Co.
202 U. S. 543, 26 Set. 722.

Therefore the jurisdiction of this cause, both in the

District Court and in the Circuit Court of Appeals is

quite clear.
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Second Point

(Right of Appellant to Maintain the Action)

The appellant claims, in the Complaint

:

^*That although the defendant, Hattie L. Mosher,
as such trustee under the will, had no power, indi-

vidually, to manage, control, rent, lease, sell or
hypothecate any of the above described premises,
as appears from the attached will, nevertheless, the
said Hattie L. Mosher has attempted to manage
said premises alone and plaintiff is informed and
believes, and basing his allegations on such in-

formation and belief, alleges

:

That said Hattie L. Mosher has executed certain

instruments, since the death of William B. Lount,
her co-trustee, to some of the defendants named,
the exact nature of which is unknown to this

plaintiff.

This plaintiff is informed and believes, and bas-

ing his allegations upon such information and
belief, alleges

:

That some of these various instruments will

ripen into title adverse to said trustee and the

plaintiff and thereby said property will be lost to

said trustee and this plaintiff unless this action is

brought forthwith to quiet title to said premises
in the two trustees as set forth in said will.

'

'

It has universally been recognized that the rights of

a cestui que trust, even when under disability, may
be lost by adverse possession, or by laches

:

''Where the legal title is in a trustee, adverse
possesion by a third person for the requisite

period results in the acquisition of a title which
is good against both the trustee and the cestui que
trust, even though the cestui que trust is under



some disability, such as infancy, coverture, or in-

sanity."

2 Corpus Juris Secundum,
page 514, Sec. 5 notes

35, 36, 37, 38, and 39.

See also

:

Meeks vs. Olpherts, 100
U. S. 546.

In view of this situation, as the trustee refuses to

act, although demand has been made, Page 6, lines 4

to 7, page 9 of Record, it becomes the right and duty

of the appellant to act for and on behalf of the trustee.

To this effect we quote from

Bogert on Trusts,

As follows:

*'If the trustee cannot, or will not, enforce the

cause of action running to him for the benefit of
the cestui, a practical difficulty arises which
compels the courts to vary their usual rules as to

parties. There is danger that the cause of action
may be barred by laches or by operation of the

statute of limitations, if the cestui is obliged to

wait for the trustee to act, or is forced to sue the
trustee to compel action, or to bring a proceeding
for the removal of the trustee and the appointment
of a successor.

In addition the financial condition of the third
party may change so that all relief will be shut off.

In the emergency the court permits a suit in equity
by the cestui to enforce the cause of action running
to the trustee, in which the third party and the
trustee should be made parties defendant. The
cestui is not enforcing his own cause of action, but
is acting as a temporary representative of the
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trust in order to effect a recovery which will go
to the trustee or his successor for the benefit of the

cestui."

Bogert Trusts, Vol. 4,

pages 2533-34, Sec. 870.

Bowdoin College vs. Merritt,

(C. C.) 54 F. 55.

Reinach vs. Atlantic and G.
W. R. Co. (C. C.) 58 F. 33.

Owens vs. Ohio Central R. Co.

(C. C.) 20 F. 10.

RIGHTS OF APPELLANT AS CONTINGENT
REVERSIONER

Although appellant's rights in the remainder after

the death of the surviving trustee are in the nature

of an equitable reversion, and are made to depend upon
whether or not the property is sold during the contin-

uance of the trust, nevertheless the appellant has a

present right to the appointment of a trustee as pro-

vided in the will, Amended Complaint, page 2, lines

15 to 20, being page 14 of the record.

In asking for the appointment of a trustee he will

not be suing for damages, which are too remote, so far

as appellant's interest after the death of Hattie L.

Mosher is concerned, but is rather asking for relief in

the nature of a mandatory injunction to require the ap-

pointment of a trustee as provided in the will to pro-

tect whatever future rights he may have in the prem-

ises. Appellant is not concerned in whether or not the

trustees sell all of the subject matter of the trust, that,

of course, is their privilege, what he is concerned in is

that there be a second trustee appointed, satisfactory

to the beneficiaries under the will of Julia A. Lount,
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and therefore satisfactory to the appellant, to guard
his interest in the premises and permit a sale thereof

only if ''both" trustees think such sale expedient. The
appointment of such a trustee would greatly increase

appellant's possibility of reversion. It is submitted

that relief in the nature of injimction is available even

to one having a mere contingent interest.

From : Pavkovich vs. Southern Pac. Ry. Co.

We quote

:

''The owner of a contingent interest may pro-
tect that interest against deterioration or destruc-
tion by enjoining a threatened waste. This is well
settled by the authorities.

Hayward vs. Stillingfleet,

1 Ark. 422;

Robinson vs. Litton,

3 Ark. 209;

Brashear vs. Macey, supra

;

Cannon vs. Barry, supra

;

Miles vs. Miles, 32 N. H.
147, 64 Am. Dec. 362;

Petersen vs. Farrell,

127 N. C. 169,

37 S. E. 189;

Cowand vs. Meyers, 99 N. E. 198,

6S. E. 82;

Gordon vs. Lowther, supra;

Braswell vs. Morehead, 45 N. C.

26, 57 Am. Dec. 586;

Lewisburg University vs.

Tucker, 31 W. Va. 621, 8 S. E. 410.

It comes within the rule that an injunction will

be granted to prevent an injury to real property
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which consists in the removal or destruction of the
substance of the estate, or where the party injured
cannot be adequately compensated in damages,
or where the resulting damages cannot be meas-
ured by any certain pecuniary standard.

Richards vs. Dower, 64
Cal. 63, 28 Pac. 113;

Silva vs. Garcia, 65 Cal. 592,

4 Pac. 628;

More vs. Massini, 32 Cal. 595

;

16 Am. and Eng. Ency. of Law, 361.

Pavkovich vs. Southern Pacific Ry. Co.
87 Pac. 1097, at 1100.

RIGHTS OF APPELLANT AS BEING
ENTITLED TO RENTS, ISSUES

AND PROFITS

As will be shown, in Fourth Point of this argu-

ment on page 37, hereof, the appellant is the owner,

as a resulting cestui que trust of one quarter of the

rents, issues and profits from the property described

in the complaint ever since the death of William B.

Lount in 1924.

Clearly, if this be true, as appellant contends, he is

entitled to an immediate accounting, as well as to the

appointment of a trustee, for if the premises are sold

appellant is entitled to one quarter of the proceeds,

and if they are not sold appellant will inherit an un-

divided one quarter interest at the death of the surviv-

ing trustee. It follows therefore that if the interest of

William B. Lount in the rents, issues and profits has

devolved upon his descendants as contended by appel-

lant, that such interest is already vested and has

merged with the equitable reversion in the descend-

ants of William B. Lount, and of Julia A. Lount.
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Certainly the contention that the will of Julia A.

Lount, deceased, created a ''discretionary" trust in

William B. Lount and Hattie L. Mosher (see this brief,

argument on point 3, page 21, and that therefore the

appellant has a present vested right in the accrued

and accruing rents, issues and profits is strongly sup-

ported by the terms of said will.

Under these circumstances the appellant is at least

entitled to a declaratory judgment as provided by Title

28, Section 400, for here is no moot question but a very

present issue as to whether or not this appellant is

entitled to the present and future rents, issues and
profits, as well as an accounting for past rents, issues

and profits.

Third Point
(Construction of the Will)

A VALID TRUST

The appellant squarely, and without equivocation,

takes the position that the will of Julia A. Lount, de-

ceased, created a valid and subsisting express trust.

It is true that the only beneficiaries of the trust

named in the will are the trustees, themselves.

This, however, does not defeat the trust.

In this connection appellant quotes from

:

Bogert on Trusts

as follows

:

"It is believed that the doctrine of merger is

an elastic doctrine in equity, not one to be applied
with rigidity. Equity will not use merger if ser-

ious injustice would arise or intent be obviously
frustrated. Furthermore the requirement that the
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legal and equitable interests which are to merge
must be of the same size, and type, often prevents
merger where there is at first impression a chance
for the application of the doctrine. For example,
if there is a single trustee, and he is also the sole

cestui the legal interest may well be a legal fee
simple owned in severalty and the equitable in-

terest be an equitable fee simple owned in sev-

eralty. Hence the stage may be set for a merger.
But if there are two, or more, trustees, or two,
or more, cestuis, a diversity arises. The two, or
more, trustees hold their interest (generally legal)

as joint tenants. The title is vested in the group,
as a unit; while two, or more, cestuis hold their

equitable interests as tenants in common in almost
all cases. This slight difference in the character
of the legal and equitable interests may justify the
refusal to apply merger except in the instance of

a single person or sole trustee and cestui. Thus
even if A and B hold a legal fee as trustee for A
and B, who have the complete equitable interest,

the difference between joint tenancy and tenancy
in common may be ample ground for leaving the

trust intact.'^

Bogert on Trusts, Vol. 1,

page 383, Sec. 129.

Citing

:

Sturgis vs. Citizens National Bank
of Pocomoke, 137 A. 378, 152 Md. 654.

In re Caswell's Will, 222 N. W.
235 (Wis.)

We next quote from

Pomeroy's Equity,

as follows

:

''There has been some discussion as to whether
a cestui can also be a trustee and it is generally
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held that if there are several trustees there is no
objection:

Rankin vs. Metzger, 69 App.
Div. 264, 74 N. Y. Supp. 649;

Summers vs. Higley, 191 111.

193, 60N. E. 969;

Nellis vs. Rickard, 133 Cal 617,

85 Am. St. Rep. 227, 66 Pac. 32;

Burbach vs. Burbach, 217 111.

547, 75N. E. 519;

Boyce vs. McLeod, 107 Md. 1,

68 Atl. 135.

But if a cestui becomes a sole trustee he should
apply for the appointment of another trustee, or
proceed under the direction of the court.

'

'

Pomeroy's Equity Jurisprudence, Vol. 3,

(Fourth Edition) Sec. 987, page 2147,
note in first column on page 2147 under
heading ''Beneficiary as Trustee."

Appellant's third quotation is from

Corpus Juris

where it is said:

"While it has been stated very broadly and with
great positiveness that the same person cannot be
both trustee and beneficiary, this doctrine results

from that of merger of estates rather than from
any incompatibility of interest between the trustee

and cestui que trust. It is undoubtedly true that

the same person cannot be at the same time sole

trustee and sole beneficiary of the same identical

interest; or in other words, that a trust cannot
exist where the legal and beneficial interests are in

the same person.

But the prohibition against the dual relation-

ship is directed against the same interest, and a
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cestui que trust is not absolutely prohibited from
occupying the office of trustee, especially where
he is only one of several trustees, or where he is

a trustee for himself and others, and as long as

the trustee is not the sole beneficiary, it is no ob-

jection to the validity of a trust that the trustee

named is one of the beneficiaries."

65 Corpus Juris, 572, Sec. 337;

Citing

:

Vellacott vs. Murphy, 16 F.
(2d) 700;

Holsapple vs. Schroutz, 117
N. E. 547 (Ind.)

;

Nelson vs. Meade, 149 A. 626 (Me.)
;

Wetmore vs. Truslow, 51 N. Y. 338;

OgUby vs. Hickok, 128 N. Y. S. 860;

Allen vs. Hendrick, 206 P. 733;

Denniston vs. Pierce, 103 A. 557 (Pa.)
;

In re Hance's Estate, 69 Pa.
Super. 432;

and many other cases.

As appellant will conclusively show in the next divi-

sion of this "Argument" the trust created in the

instant case has many of the earmarks of a ''Spend-

thrift" trust and is technically speaking what "Re-

statement of the Law" has defined as a "Discretion-

ary" trust. The appellant will quote at some length

from the case of

Hance's Estate, (supra)

where it is said

:

'

' The sole question involved is whether there can

be a valid spendthrift trust created when the

trustees who are to preserve the trust are at the
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same time the cestuis que trustent of the income.
It has been decided there can be no valid spend-
thrift trust when the trustee is also the cestui que
trust, with full ownership of the subject of the
trust

:

Hahn vs. Hutchinson,
159 Pa. 133;

Ehrisman vs. Sener,
162 Pa. 577.

No one can be the owner of property, with legal

title to it, and have complete control of it and
still hold it free from claims of creditors. We think
the present case does not come within the rule.

The legal title to the principle was put in the
executors. They were to preserve the corpus, pay
the income to themselves, each to receive one half,

each is in a sense the trustee of the other. The cus-

tody and control of the property is in them, jointly,

as Executors. There being a joint control the in-

come, as received, does not at once become the
property of either, but a division, or settlement,

is contemplated. One purpose of the trust is to

secure the principal during the lives of the recip-

ients of the income.

Neither party can terminate the trust, for if

they both drop out from any other cause than
death, there would still be required an active

trustee to preserve the corpus and divide the in-

come, and the income is not in the control of either

of the beneficiaries, but is in them jointly as long
as they continued to serve under the appoint-
ment. '

'

Hance's Estate, 69 Pa.
Super. 432, at page 434.

In the instant case the duties of the trustees were

far more arduous and active than those of the trustees
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in the Hance case. In the instant case the trustees

were not only impowered to manage, control, lease,

hypothecate and sell any and all of the residue of the

estate as they in their judgment shall deem best,

(Amended complaint page 9, line 24 to 26) record

page 12, but they are even instructed to distribute

personal effects. Amended complaint page 10 line 7,

Record page 13, also to pay legacies to certain parties

and then to divide the proceeds of sales, if any, in

certain complicated proportions, not the same propor-

tions, between themselves, depending upon which par-

ticular property was involved. (Amended complaint,

pages 10 and 11,) pages 13 and 14 of the record.

It also appears that the trustees were entrusted with

the management and control of a partnership known
as S. D. Lount and Son, to which belonged real estate

and other property, the proceeds of which were to be

divided 5/8 of 8/16 to Hattie L. Mosher and 3/16 to

William B. Lount.

Many complicated and arduous duties. Surely if

the income did not actually vest in the beneficiaries

until actually divided by the active trustees in the

Hance case (supra) it is far more apparent in the

instant case where the discretionary powers of the

trustees are so much greater and their duties so much
more complicated, that no title can possibly vest in

either cestui que trust luitil after actual division of

the rents, issues and profits in the various and vary-

ing proportions as provided in the singular, but well

drawn, will of Julia A. Lount, deceased.

Nothing can be clearer from the face of the will of

the deceased than the fact that she did not wish to

entrust the uncontrolled supervision of interests in

the partnership of S. D. Lount and Son, and her other
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property, to the judgment of either of her children,

alone.

Either she feared some weakness in the one or the

other which might cause the dissipation of the prop-

erty or she wished in all cases that each of her children

should be a check upon the other.

The trust was to be continued until the death of the

survivor, there being specific provision for the ap-

pointment of a successor upon the death of either of

the two trustees. (Amended complaint page 11, lines

15 to 20.) Record page 14.

Taking the intent of the testatrix exclusively from
the four corners of the will, as we should, there can

be no reasonable doubt that a true and valid discre-

tionary Express Trust was by apt and clear language

created.

The next authority to which the appellant desires

particularly to call the attention of this Honorable

Court is no less an authority than

^'RESTATEMENT OF TRUSTS"

wherein it is stated

:

''If there are several trustees of a trust, the
trustees may be the beneficiaries of the trust."

Restatement of Trusts, Sec. 99 (4)

There is no case directly in point in Arizona and
therefore "Restatement of Trusts" is the law in Ari-

zona.

The Supreme Court of the State of Arizona has in

two quite recent opinions adopted the Restatement as

the law in Arizona when no case has been decided by
our own court.
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These two cases are

;

Cole vs. Edison Company, 86 Pac.
2d. 946 at 947.

Smith vs. Normart, 75 Pac.
2d. 38 at page 42 Col. 1.

Furthermore it has been decided by the Supreme
Court of the United States that the Federal Courts

will follow the law of the State when the matter arose

in matters of substantive law.

Tomkins vs. Erie, 58

Supreme Court, page 817.

It therefore follows that the ''Restatement of

Trusts" is the law of the courts, both Federal and
State on all questions of first impression, like the in-

stant case.

In addition to all of the foregoing secondary author-

ities and the numerous cases cited therein, the appel-

lant directs the court 's particular attention to a recent

decision of the Supreme Court of Kansas in which

the language used is quite remarkably applicable to

the facts and issues of the case at bar.

From the Kansas case we quote

:

'

' The doctrine of merger, which is largely a matter
of theory, ought not to be employed to defeat the

intent of the testator and to extinguish the rights

of persons who are strangers, and not parties to

the transaction.

We are of the opinion that under the will the
interests of the beneficiaries are not common to

each other, that each trustee is to look after the
interest of all beneficiaries, that each beneficiary

is interested in what all of the trustees may do
in the management and control of his estate, and
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there being specific provision for succession of
trustees, that it may not be said that any bene-
ficiary is trustee for himself, alone.

In so far as merger of the legal and equitable

estate is concerned, we are of the opinion the in-

tention of the testator is too clear to permit it to

be defeated or destroyed by application of the doc-

trine/'

Johnson vs. Muller.
86 Pac. (2d) 569, Kansas.

(A DISCRETIONARY TRUST)

Having established beyond cavil that the will of

Julia A. Lount, deceased, created a trust, the next

question is, what kind of a trust ?

It is appellant's contention that the trust created

is in the nature of a spendthrift trust. It is an active

trust in the highest sense, placing great responsibility,

great power and complete discretion in the hands of

the trustees. It is more technically speaking not a

spendthrift trust, but rather a discretionary trust.

However a spendthrift and a discretionary trust are

in all essential particulars, except perhaps technical

working, alike; for neither is subject to the debts of

the cestui, and neither is alienable inter vivos nor

devisable.

In this connection we quote from Bogert on Trusts

as follows

:

''The gift to the trustees of large discretionary
powers regarding the use of the income for the
beneficiary, or payment of it to him, has some-
times been construed to indicate an intent to pre-
vent alienation of the cestui 's interest.
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Bogert Trusts

Vol. 1, page 738,

Sec. 225, Note 9.

From—Morrow vs. Apple, 26 F. (2d) 543,
58 App. D. C, 171,

We quote:

''The Supreme Court of the United States, after
a full consideration of the English cases, held
that the power of alienation is not a necessary in-

cident to an equitable estate for life, and that if

the owner of the property in the free exercise of
his bounty, so dispose of it as to secure its enjoy-
ment to his beneficiary, without making it alien-

able by him, or liable in any manner for his debts,

and that such an intention when clearly expressed
by the founder of the trust, must be respected
by the courts.

Nichols vs. Eaton,
91 U. S. 23 L. Ed. 254.

Fearson vs. Dunlop,
10 Mackey, 21 D. C. 236.

King vs. Shelton,

36 App. D. C. 1,

which was affirmed m

:

Shelton vs. King,
229 U. S. 90,

33 S. C. 686,

57 L. Ed. 1086.

Smith and Son vs. Towers,
Garnishee, 69 Md. 77,

14 A. 497, 15 A. 92,

9 Am. St. Rep. 398.

Coming now to determine the intent of the testa-

trix in this case, we think it apparent that a spend-
thrift trust was established by her will. She placed

il
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all of her property in the hands of a trustee, to

manage, collect the rents, profits and income, 'and
to apply the same to the use and benefit of my
beloved son Luther L. Apple, with power in my
said trustee to mortgage, sell, convey, improve,
invest and reinvest the proceeds therefrom, in his

best judgment and discretion'.

It is, we think, apparent that the clause, 'with
power in my said trustee to mortgage, sell, convey,
improve, etc. is parenthetical, and in our view the
testatrix intended the words 'in his best judgment
and discretion' to qualify the words 'to apply the
same to the use and benefit of my beloved son
Luther L. Apple'. Support is found for this view
when the second part of the sentence is considered,

for there, by use of the same words ('in his best

judgment and discretion') the trustee was given
a like discretion as to the payment to the son of

part of the principal. The parenthetical expres-
sion in the first part of the sentence is complete,
in itself, for it clothes the trustee with 'power'
to mortgage, sell, etc. the trust estate."

The foregoing case of

Morrow vs. Apple, 26 Fed.
2d. 543,

is identical with the case at bar except for the fact

that no such ambiguity exists in the will of Julia A.

Lount, deceased, as existed in the Apple case.

In the instant case the power to manage and control

as well as to sell and hypothecate any and all of the

estate was placed expressly and unambiguously within

the "judgment" of the trustees.

There are no parenthetical expressions nor dangling

clauses to cast doubt upon the interpretation in this

case.
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The will (lines 24 to 31 inclusive, page 9 of the

Amended Complaint) and 12 of the Record, reads as

follows

:

'^Said trustees shall manage, control, lease, hypo-
thecate and sell all of such residue as they in their
judgment shall deem best for the beneficiaries
hereunder and without other or further authority
from the Probate or other court; and shall, with-
out other authority than their own and the author-
ity herein contained, execute deed, deeds or other
instruments of conveyance of any such residue of
which I may die seized, and it is my intention that
such conveyance shall be sufficient in law.

'

'

The foregoing paragraph from the will of Julia A.

Lount, deceased, is clearly controlling and refers to

all of the residue of the estate which by the the pre-

ceding paragraph of said will (Amended Complaint

lines 19 to 23), Record Page 12, was devised and be-

queathed to William B. Lount and Hattie L. Mosher,

IN TRUST, however, "to be managed, controlled,

leased, sold and distributed, in manner following:"

then follows the paragraph quoted about the ** judg-

ment" of the trustees.

It is obvious that all later portions of the will must
be read in ''pari materia" with the portions of the will

above quoted, for only in this manner can the whole

will be given force and effect.

It is obvious that the paragraphs of the will desig-

nated as (a), (b) and (c), and commencing at line 23

of the Amended Complaint, and at page 13 of the

record, in each case, with the words

:

"Distribute all rents, issues and profits"

are necessarily subordinate in their meaning to the

general language heretofore quoted, lines 19 to 23, in-
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elusive, on page 9 of the Amended Complaint and on

page 12 of the record, for nowhere in the will is any

power given to manage, control, lease, hypothecate

or sell any of the property except in said lines 19 to

23, inclusive, on page 9 of the amended complaint,

where such potver and right is placed exclusively in

the '^judgment'' of the trustees.

Only by construing these provisions together can

the whole will be given force and effect.

The construction of the will, as a whole, and the

giving effect to every part thereof, if possible, is a

cardinal principle of construction of wills.

Walker vs. First Trust and Savings Bank,
12 F. (2d) 896, 75 A. L. R. 757.

In Re Shaw's Estate, 246 Pac. 48 (Cal.)

Indeed without the powers of management, control,

sale and leasing in the trustees the whole will falls, for

these powers are the very essence of the will.

Other cases where the courts have held that it is not

necessary for a will to specifically declare the trust

property as beyond the reach of creditors in order to

create a spendthrift trust are the following

:

Everett vs. Haskins, 171 Pac.
632, 102 Kan. 546.

Wemyss vs. White, 34 N. E. 718,

159 Mass. 484.

It is of no importance, however, to this appellant

whether the will of Julia A. Lount, deceased, created

a spendthrift trust, strictly speaking, or not.

The important thing from appellant's point of view

is that the interest of William B. Lount by its in-

definiteness and its absolute subordination to the
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*'judgment" of the trustees was confined to a ''life

estate" in the rents, issues and profits and was not

alienable either inter vivos or by will.

If the trust created by the will of Julia A. Lount,

deceased, was a spendthrift trust or in the nature of

such a trust there could be no merger of the legal and

the equitable title because the cestui que trust never

actually acquires any title to any of the property de-

vised until the trustee has exercised his discretion and

chooses to release property to the cestui.

From Corpus Juris we quote

:

''Where the trust is such as is characterized a

'Spendthrift Trust' a merger will not ordinarily

result where the life tenant beneficiary acquires

the interest of the remaindermen."

65 Corpus Juris 568, 569, Sec. 325.

Note 70 on page 569.

Citing

:

Bowlin vs. Citizens' Bank and Trust Co.,

198 S. W. 288, 131 Ark. 97.

In Re Moore, 48 A. 884, 198 Pa. 611.

In Re Cork's Estate, 6 Pa. Dist. & Co. 260.

Mather's Estate, 17 Pa. Dist. 127.

Another particularly good case is :

Vellacott vs. Murphy, 16 Fed. (2d) 700.

The will of Julia A. Lount, deceased, created what

is technically known as a discretionary trust rather

than a "Spendthrift" trust.

Concerning discretionary trusts we quote from Re-

statement of Trusts, as follows:

"In a discretionary trust it is the nature of

the beneficiary's interest rather than a provision
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forbidding alienation which prevents the transfer
of the beneficiary's interest."

Restatement of Trusts
page 383, Sec. 155.

Comment on sub-section 1.

See also concerning discretionary trusts

:

Bogert Trusts, Vol. 1, Sec. 226,

at page 741, Notes 20, 21.

We quote further from Restatement of Trusts con-

cerning discretionary trusts, as follows:

"If by the terms of the trust it is provided that

the trustee shall pay to, or apply for, a beneficiary

so much of the income and principal, or either,

as the trustee in his uncontrolled discretion shall

see fit to pay or apply, and upon the death of the

beneficiary shall pay to another person all of the

income and principal not so paid, or applied, a
transferee or creditor of the beneficiary can not
compel the trustee to pay over any part of the

trust property.

The result is the same where whatever is not paid
to or applied for the beneficiary passes to the
estate of the settlor hy a resulting trust/*

Restatement of Trusts,

Vol. 1, pages 384-385.

Upon the question of the power of the beneficiary to

devise his interest in a spendthrift, or discretionary,

trust, we quote

:

''Where, however, to permit alienation of the

interest of the beneficiary would be destructive

to the trust and incompatible with its purposes
there is no power of alienation, although no re-
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strictions on the power are expressed in the instru-

ment creating the trust."

65 Corpus Juris page 549,

note 37.

Again it is said

:

''If the beneficiary of an estate is not invested

with the title thereto, or control over it, during his

lifetime, he cannot dispose of it hy will, or author-
ize anyone to intermeddle."

65 Corpus Juris page 539,

Sec. 286, note 27.

O 'Gorman vs. Crowly, 83 A.
379. 80 N. J. Eq. 101.

Nothing could be more clear than that the property

covered by the will in the instant case was to be man-
aged and sold as the trustees in their "judgment"
thought best for the beneficiaries, under the will. The
trustees would have no discretion and no right to use

their "judgment" for any persons except the bene-

ficiaries under the will. The beneficiaries referred to

(line 26, page 9, Amended Complaint), page 12 of the

record, were William B. Lount and Hattie L. Mosher,

the children of the deceased. The right was personal

to them, as the beloved children of the deceased, for

their care and protection, and therefore by its very

nature inalienable.

The word "alienation" has always included alien-

ation by will as well as intervivos.

Burbank vs. Rockingham Mut. Fire Ins. Co.

24 N. H. 550, 57 Am. Dec. 300.

It follows therefore that the beneficial interest of

William B. Lount and Hattie L. Mosher in the trust
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property was confined to an inalienable life interest

in the rents, issues and profits, while in said William
B. Lount and Hattie L. Mosher, jointly, as trustees,

there was the power of complete control even to the

point of sale.

Should it be contended that the very power of sale

converts the life estate of the beneficiaries into a fee

simple, the answer is that such a result would not

follow even if a sole trustee and tenant for life had
the power of sale.

The case of

Morrow vs. Apple, 26 F. 2d. 543,

as well as

Hance's Estate, 69 Pa. Super 432,

are conclusive on this point, but we quote further from
Corpus Juris

as follows

:

''A power added to a life estate will not enlarge
it to a fee where the exercise of the power is

limited, nor where the exercise thereof is re-

stricted, or contingent. * * * Thus a limited power
of sale as a power to sell to specified persons or
for particular purposes * * * or for the mainten-
ance, comfort, and welfare of the life tenant, or
his personal benefit or his support, or that of his

children, or of both, or others, or the life tenant
and others, will not enlarge the life estate into a
fee."

69 Corpus Juris, pages 556, 557, 558 & 559;
Section 1632.

So many cases are cited under the notes to the above

section of Corpus Juris that appellant could fill this

brief from cover to cover upon this point alone.
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Appellant believes the following cases are perhaps
particularly analagous to the case at bar

:

In Re Dargan's Estate,

237 Federal, 507.

Kent vs. Morrison, 26 N. E.
427. 153 Mass. 137.

Patterson vs. Gaissert,

94 S. E. 563, 147 Ga. 472.

Union and Mercantile Trust Co. vs. Moore,
220 S. W. 820, 143 Ark. 519.

Iowa City State Bank vs. Pritchard,
202 N. W. 512, 513 199 Iowa 676.

Romans vs. Foster, 121 N. E.
417, 232 Mass. 4.

However, in none of the cases cited is the power of

disposition so limited as the case at bar.

In the instant case disposition can be made only if

the trustees in their '^judgment" deem it best for the

beneficiaries and this ''judgment" must in any case

be their joint act and the trust feature of the will limits

and restricts the power of either to dispose of the

property without the consent of the other, and limits

both in their disposition and management to the pur-

poses of the trust.

It has therefore been conclusively demonstrated that

the will of Julia A. Lount, deceased, created a dis-

cretionary trust with a non-alienable life estate in the

rents, issues and profits vested in William B. Lount
and Hattie L. Mosher and with the legal title to the

property, in fee simple but limited by the trust, vested

in the trustees as such. The trustees, as such, holding

the legal title jointly and the beneficiaries, as such,

holding their equitable interests in common.

A valid, subsisting, active, express trust.
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Fourth Point

(Interest of Appellant)

in the Remainder

The interest of the appellant in the residue of the

estate of Julia A. Lount at the termination of the dis-

cretionary trust is in the nature of an equitable rever-

sion or it is a possibility of reverter, a matter upon
which appellant is asking a declaratory judgment from

this Honorable Court.

It is said in Ruling Case Law:

^'When a trust has been declared of but a part
of the property conveyed or devised to trustees,

the law implies an intent to reserve the beneficial

ownership of the residue, and a trust therein ac-

cordingly results, as is also the case where prop-
erty is devised in trust for a stated purpose, and
the purpose becomes accomplished with part of
the property unused/^

26 R. C. L. Trusts at

page 1217, Sec. 61.

An excellent note is cited in

:

51 American Decisions,

page 757.

wherein a whole brief of the subject may be found.

From Restatement of Trusts, we quote:

^'Where the owner of property gratuitously
transfers it upon a trust which is properly de-

clared but which is fully performed without
exhausting the trust estate, the trustee holds the

surplus upon a resulting trust for the transferor,

or his estate, unless the transferor properly mani-
fested an intention that no resulting trust of the
surplus should arise."

Restatement of Trusts
Sec. 430, General Rule,
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Further it is stated

:

Where the owner of property devises or be-

queaths it upon a trust which is fully performed
without exhausting the entire property so devised
or bequeathed, the devisee or legatee holds the
surplus upon a resulting trust for the estate of
the settlor."

Restatement of Trusts
Sec. 430, Comment c.

Further commenting upon the rule it is said

:

"The rule stated in this section is applicable
where the owner of property transfers it to an-
other person and declares a trust for a particular
purpose and it does not appear from the terms of

the trust whether or not the whole of the property
will be needed for the accomplishment of the pur-
pose hut it ultimately turns out that it is not so

needed and the trust is fully performed without
exhausting the entire property/'

Restatement of Trusts
Sec. 430, Comment (g).

Illustrating Comment g, to Section 430, General

Rule, (supra) it is stated:

"Illustration

1. A bequeaths $10,000.00 to B in trust to apply
the income and principal for the support of C.

After B has applied the income and $2,000.00 of

the principal for the support of C, C dies. In the

absence of evidence of a different intention, B
holds the bala^ice of $8,000.00 upon a resulting

trust for A's estate/'

Restatement of Trusts,

Section 430, Comment (g)
Illustration 1.
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There is also an excellent and exhaustive discussion

of the whole question of resulting trusts of the char-

acter concerned in the case at bar in Bogert on Trusts

from which we quote

:

''While the exact theory of operation of these

resulting trusts is not explained by the courts, it

would seem that they are of two general types. In
one instance an equitable interest remains in the

settlor from the beginning of the trust. In the

second case this equitable interest returns to the

settlor or his successors. In the first type the re-

sulting trust is in the nature of an equitable

reversion ; in the second case the equitable interest

returns to the settlor or his successors. In the

first type the resulting trust is in the nature of

an equitable reversion; in the second it is like a
possibility of reverter.'*

Bogert on Trusts,

Vol. 2, Sec. 468, page 1445,

lines 6 to 12.

Further quoting from Bogert

:

*'For example, if S owns a fee and conveys it to

T in trust to support C for C's life, and the con-
struction of the instrument is that a fee passes to

T and not merely an estate for the life of C, the
equitable interest beyond the life of C, would seem
to remain in S and be in the nature of an equitable
reversionary interest."

Bogert on Trusts
Vol. 2, page 1445, Sec. 468,
lines 13 to 17.

The question seems to resolve itself into a construc-

tion of the will of Julia A. Lount, deceased, as leaving

an equitable reversionary interest in the estate of said

deceased from the beginning subject to being defeated
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by a "condition subsequent"; to-wit, the sale by the

trustees, acting jointly of all of the assets of the estate,

or as leaving a possibility of reverter in the said estate

subject to a condition precedent, to-wit; that there

should be a surplus after the death of both trustees.

Considerable force is given to the theory of a vested

equitable reversion remaining in the estate of the

testatrix by the fact that the estate was evidently very

extensive, and the further fact that the will provides

for the appointment of a disinterested trustee in the

event of the death of either of the children of the

testatrix.

The provision for a succession of trustees is almost

conclusive evidence of an expectation and intention

upon the part of the testatrix that there should be a

res to administer until the death of the survivor of

her two children, and therefore that there would be

a surplus after the purposes of the trust were ful-

filled.

Even if the court should view the will of Julia A.

Lount as creating a vested reversionary interest, it

is difficult to see how such reversion could merge with

the life interest of the beneficiaries under the trust.

Merger would be entirely contrary to the obvious

intent of the testatrix and would destroy the trust.

In this connection it has been said

:

''Appellants contend that under the doctrine of

merger of estates and accelleration of remainders,

the trust was terminated when the beneficiaries

of the life estate acquired the interest of the re-

maindermen. As a general rule, this is true when
the estates both legal and equitable, unite in the

same person. Bat other ivise, if the merger is held

in abeyance hy the clear intent or purpose of the
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trust. What is characterized in law as a spend-
thrift trust usually acts as a barrier and prevents
a merger. It seems that equity will not recognize

a merger, even where there is a union of legal and
equitable estates in the same person, if contrary
to the intention of the parties, if the effect would
be to destroy a valid trust/

^

Bowlin vs. Citizens Bank and Trust Company,
198 S. W. 288 at 289.

Citing

:

39 Cyc. 246, In Re Moore's Estate,

198 Pa. 611, 48 Atl. 884.

And several other cases.

See also Corpus Juris where it is said

:

''Where the trust is such as is characterized a
'spendthrift trust' a merger will not ordinarily
result where the life tenant beneficiary acquires
the interest of remaindermen."

65 C. J. Sec. 325, pages
568 and 569. Note 70.

Furthermore, since under the terms of the will of

Julia A. Lount, deceased, the interest of William B.

Lount and Hattie L. Mosher could not be augmented
beyond that of beneficiaries of a life estate in the

trust property without destroying the trust, it follows

that a trust estate for the lives of William B. Lount
and Hattie L. Mosher was, as it were, carved out of

the assets of the estate leaving the balance, if any, to

the estate of Julia A. Lount, deceased, except said

William B. Lount and Hattie L. Mosher, whose estates

were clearly limited by the trust and who therefore

could not be the beneficiaries of both the Express Trust

and of the Resulting Trust.
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However, although appellant is asking for a declara-

tory judgment on the matter, it is appellant's view

that his rights, so far as the surplus after the death

of Hattie L. Mosher are concerned are in the nature

of a possibility of reverter.

To this effect we quote from the case of

:

Blount vs. Walker as follows

:

''But as it is conceded that the trustee can take
no beneficial interest under the will, equity will

not permit him to hold the estate for his own bene-
fit, but will raise what is called a resulting trust

in favor of the heirs of the testatrix, and the vital

question remains, who are such heirs? Are they
those who could bring themselves within that class

at the time of the death of the testatrix, or are
they those only who can bring themselves within
such class at the time the resulting trust arises?

I do not find any authority directly in point upon
this question, but it seems to me upon principle,

and from the analogies of decided cases, that the

trust results in favor of those only who can bring
themselves within the class of heirs at the time
the trust arises. It is necessary, then, to inquire

when such trust arose; and it seems to me clear

that it could not arise until the death of Mrs.
Blount, for up to the time of her death she might
have issue, might have died in giving birth to issue,

or might have executed the power of appointment
in her last moments, and therefore, until she was
dead, there could be no resulting trust."

Blount vs. Walker,
9 S. W. 804 at 807.

We think the Blount case states the law in the case

at bar and therefore the only present rights of the

appellant, so far as his interest in any surplus after

the death of Hattie L. Mosher is concerned is confined

to a present right to have his rights under the will
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declared by this court and to have a trustee appointed

so that the estate will not be dissipated except by the

joint act of two trustees in accordance with the will

of the testatrix.

RIGHT TO RENTS ISSUES AND PROFITS

Since the will of Julia A. Loimt, deceased, created

a discretionary trust it follows that upon the death

of William B. Lount his interest in the rents, issues

and profits of the estate reverted immediately as a

resulting trust to the estate of Julia A. Lount, de-

ceased.

Since William B. Lount and Hattie L. Mosher were

the only children of Julia A. Lount, deceased, and since

appellant is the assignee of one of two living children

of William B. Lount, deceased, it follows that appel-

lant is now entitled to one quarter of all the rents,

issues and profits from the property described in the

complaint since the death of William B. Lount. There-

fore appellant is entitled to an accounting and to the

immediate appointment of a trustee to look after his

present and accumulated interest in the rents, issues

and profits which have already amounted to more than

Three Thousand Dollars ($3,000.00) exclusive of In-

terest and costs.

Fifth Point

(Declaratory Judgment)

The appellant is asking for affirmative relief in

the nature of quieting his title and the right of the

appointment of another trustee, and, as incidental

thereto, and also as an additional form of relief is ask-

ing for a declaratory judgment.
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The United States Supreme Court has upheld the

constitutionality of the declaratory judgment law.

Aetna L. Ins. Co. vs. Haworth,
300 U. S. 227; 81 L. Ed. 617,

108 A. L. R. 1000.

Furthermore declaratory judgments were rendered

in the case of wills even prior to the declaratory judg-

ment law.

Nashville C. & St. L. R. Co. vs. Wallace,
288 U. S. 249. 77 L. Ed. 730.

87 A. L. R. 1191.

It has been said that the declaratory judgment law

merely enlarged the scope of the relief granted.

Davis vs. American Foimdry
Equipment Co. (C. C. A. 7th)

94 F. 2d. 441.

115 A. L. R. 1486.

Since none of the matters presented in the case at

bar are moot questions, but all are concerning present

immediate rights of appellant which may be lost by

delay, it follows that the appellant is entitled to the

appointment of a trustee, to an accounting, to quiet

his title and to a declaratory judgment as incidental

to the foregoing remedies and also as an independent

remedy in accordance with:

Section 400 of Title 28,

U. S. C. A.

Appellant therefore urges upon this Honorable

Court that the ruling of the District Court in dis-
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missing the amended complaint in this action should

be reversed, and that the case should be remanded for

trial in accordance with the interpretation of the will

of Julia A. Lount as found by this court.

Respectfully submitted,

E. E. Selden, Attorney for the

Appellant, J. D. Collins, whose

address is Sixth Floor, Luhrs
Tower, Phoenix, Arizona.




